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to Reduce Toll Switched Access Rates

) ORDER DENYING

) PETITION FOR

) RECONSIDERATION OR

) REHEARING

This matter comes before the Public Service Commission of South Carolina

("Commission") on the Petition of the South Carolina Cable Television Association

("SCCTA") for Reconsideration or Rehearing of this Commission's Order No. 2011-543,

which denied consolidation of the Interim Local Exchange Carriers Fund ("ILF") into the

South Carolina Universal Service Fund ("USF"). In that Order, we held that since

funding for the USF is neither finalized nor adequate to support the obligations of the

ILF, consolidation of the ILF into the USF is inappropriate at this time under South

Carolina law, specifically S.C. Code Ann. Section 58-9-280(M) (Supp. 2010), which sets

out these two requirements before consolidation of the two funds. We have examined the

SCCTA Petition. However, we are not persuaded that reconsideration or rehearing of our

Order is warranted. Accordingly, we deny the Petition.

In Order No. 2011-543, this Commission provided two reasons for its decision:

(1) the federal Universal Service Fund ("federal USF") may be changed, thus affecting

the South Carolina Universal Service Fund, and (2) consolidation would cause a $32
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million tax increaseto the peopleof SouthCarolina,thereforethe StateUSF is clearly

inadequateat this time to supporttheobligationsof theILF.

First, SCCTA arguesthat changesin the federalUSF would not impacttheState

USF,becauseit arguesthat the StateUSF takesinto accountchangesin federalfunding,

and that changesin federalUSF funding would not impact the moniespaid under the

StateUSF, unlessthe incumbentLECschoosenot to file requestsfor revisionsin their

subsidyamounts.Theseargumentsmiss the mark, since they relate to changesin the

amountof federalUSFasit is currentlystructured.As we relatedin our Order,"thereare

forcesat work in Washington,DC that may changethe entire character of the Universal

Service Fund at the federal level, and this could force a change in character of the USF at

the State level. Order at 2. (emphasis added). As is evident from public documents,

including a Federal Communications Commission's ("FCC's") Notice of Proposed

Rulemaking, the FCC is poised to consider comprehensive structural reform to the

federal USF and Intercarrier Compensation mechanisms, which could significantly

impact the State USF. As we noted in Order No. 2011-543, that change is scheduled to be

considered by the FCC by the end of this year. In fact, a proposed FCC Order is being

circulated and is on the FCC's agenda for consideration at its October 27, 2011, meeting.

See News Release dated October 6, 2011 entitled "FCC Announces Tentative Agenda for

October Open Meeting." Accordingly, the State USF is not "finalized," since the

character of the federal USF may well be changed. This change will certainly have an

effect on the character of the State USF. We discern no error in our initial ruling in this

area.
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Second,SCCTA allegesthat the Commissionsomehow"exceededits statutory

authority" by refusingto consolidatethe ILF into theUSF becauseof the "tax increase"

aspectsof the change.It is clearthat the SouthCarolinaGeneralAssemblycreatedthe

ILF andthe StateUSF for differentpurposes,with different setsof contributors.While

theGeneralAssemblycontemplatedthatthe ILF mustbetransitionedinto the StateUSF,

this transition is clearly contingenton the funding for the StateUSF being finalized,as

discussedabove,andadequateto supportthe obligationsof the ILF. As wasstated,the

StateUSFis certainlynot finalized. Moreover,theStateUSF is clearly inadequateatthis

timeto supporttheobligationsof theILF.

Sincethereare different setsof contributorsto the two funds, i.e. carriersthat

receivedanaccessor interconnectionratereductionasa resultof local exchangecarriers

loweringtheir intrastatetoll switchedaccesschargeswho fund the ILF, andtheend-user

telecommunicationsservicecustomerswho fund the StateUSF,this Commissionclearly

had the right within our statutory authority to consider the effect of the proposed

transitionon thecontributorbaseof the StateUSF whenconsideringwhetheror not the

StateUSFwasadequateto supporttheobligationsof theILF.

The"tax increase"discussedin our lastOrder,while not essentialto our ruling, is

really describing the fact that telephonecompany ratepayerswill have to pay an

additionalamountinto the USFto coverthemoniesfor the Interim LEC Fundportionof

theStateUSF.This is clearlycomparableto a"tax increase,"althoughweherebymodify

the languageof our original Order to hold that sucha movewould be "akin to a $32

million tax increaseto the people of SouthCarolina." Regardless,this word-smithing
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doesnotchangethe fact that suchan increasedemonstratesthat theUSF is not adequate

at this time to supporttheobligationsof the ILF. Again, we affirm ouroriginal ruling in

this area.

The SCCTA Petition also statesthat the Commission'srefusalto transitionthe

ILF into the USF meansthat South Carolina will maintain a system of supporting

universal service that violates federal and statestatutory provisions.This assumption

ignorestheclearintentof theSouthCarolinaGeneralAssemblyin creatingtwo fundsfor

two separatepurposes,again, fundedby different contributorsas discussedabove.As

shownbelow, despitethe fact that the GeneralAssemblycalls for transitioningthe ILF

into the State USF after certain conditions have been met, the General Assembly

recognizesonly the StateUSFasauniversalservicesupportmechanism.

The ILF was createdby the GeneralAssemblyto allow companieswith high

intrastatetoll switchedaccessratesto lower thoseratesto levelscomparableto thoseof

the largestLEC operatingin theState.This would provideaccessratecomparabilityand

reduce the opportunity for accessrate arbitrage, among other things. The General

Assemblydirectedthatthe ILF establishedby theCommissionwould initially be funded

by those entities receiving an accessor interconnectionrate reduction from local

exchangecarriers,in proportion to the amountof the rate reduction. S.C. CodeAnn.

Section58-9-280(L)and (M) (Supp.2010). In contrast,the StateUSF was createdto

"continue South Carolina's commitmentto universally availablebasic local exchange

telephoneserviceat affordableratesandto assistwith thealignmentof pricesand/orcost

recoverywith costs."S.C. CodeAnn. Section 58-9-280(E)(Supp.2010). The General
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Assembly directed the Commission, consistent with federal law governing the

establishmentof stateuniversalservicemechanisms,to "require all telecommunications

companiesprovidingtelecommunicationsserviceswithin SouthCarolinato contributeto

the USF as determinedby the Commission."S.C. CodeAnn. Section58-9-280(E)(2)

(Supp.2010).

Clearly, becauseof the distinctionsdescribedabove,our previous decisionin

OrderNo. 2011-543doesnotresultin SouthCarolinamaintaininga systemof supporting

universalservicethat conflictswith stateandfederal law. The SCCTA allegationto the

contraryis without merit.

Lastly, SCCTA alleges that our prior Order is not sufficiently detailed to

determinewhetherthe law hasbeenproperlyappliedto its findingsandconclusions.This

allegationis also without foundation.The questionbeforethis Commissionis a simple

one:Is funding for the StateUSF finalizedandadequateto supportthe obligationsof the

Interim LEC Fund? Based on the information presentedto us, this Commission

concludedthat the StateUSF was neither finalized, nor was it adequateto supportthe

obligationsof the Interim LEC Fund.TheCommissionclearly indicatedits basesfor its

conclusions.The reasonsare clearly supportedby the record and the law. Thus, this

additionalgroundassertedby theSCCTAPetitionmustberejected.

Becauseof the reasoningdiscussedabove,the SCCTA Petition is herebydenied

anddismissed,althoughwedo orderthe indicatedchangein the "tax increase"language.

We reaffirm our prior holding that funding for theUSF is neither finalizednor adequate

to support the obligations of the ILF at this time. Therefore,the ILF should not be
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transitionedinto the StateUSFat this time.

This Order shall remain in full force

Commission.

BY ORDEROFTHE COMMISSION:

and effect until further order of the

JohffE.Howard,Chairman

ATTEST:

DavidA. Wright, Vice Chairman
(SEAL)


